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l. INTRODUCTION

In this short paper, | will attempt to summarily sketch two features impacting NATO?
military interventions abroad: Rules of Engagement (ROE) and jurisdictional rights
negotiated in Status of Forces Agreement (SOFA). This is not a comprehensive
analysis of the correlation between those two concepts but an overview on how they
are adopted and applied in NATO.

To begin | will present some basic facts about NATO and its structure. | will then
explain how this organization adopts ROE and why nations caveat them. Some
practical challenges will be presented to illustrate the difficulties of operating in a
military alliance with a common set of ROE.

The second part of this paper will explain the jurisdictional rules applicable to NATO
forces deployed within and outside the alliance territory. After having reviewed the
SOFA rules applicable between NATO States, | will point out some discrepancies. |
will give an example of potential negotiated jurisdictional rules enforceable on NATO
forces deployed abroad. | will demonstrate that rules that appear to be an excellent
arrangement often hide practical challenges.

II. NATO

The North Atlantic Treaty Organisation is an alliance of 26 countries from North
America and Europe united to fulfil the goals of the Washington Treaty. The role of
NATO is to safeguard the freedom and security of its member states by political and
military means.?

According to article 5 of the Washington Treaty, the Alliance is committed to defend
its member states against aggression or threat of aggression and to the principle that
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an attack against one or several members would be considered as an attack against
all. Unfortunately, the first time article 5 was invoked in the history of NATO was the
day after the 11™ September 2001 terrorist attacks in the United States.>

At NATO, each member states retain its sovereignty and all decisions are taken
jointly on the basis of consensus. A decision reached by consensus implied that it is
the expression of the collective will of the sovereign states members of the alliance.*
NATO’s most important decision-making body is the North Atlantic Council (NAC),”
which bring together representatives of all the Allies at the level of ambassadors,
ministers or even heads of state and government.® Each state participates fully in the
decision-making process on the basis of equality, irrespective of its size.

It is fundamental to realise that NATO like the United Nations (UN), has no military
Forces of its own other than those assigned by member States or contributed by
partner countries for the purpose of carrying out a specific mission.

In addition to its 26 member states, NATO is in a Partnership for Peace with 20
States’, has created Mediterranean Dialogue with 7 countries® and keeps close
contact with 4 other Nations®, as well as with some international organisations.*

The military components of NATO is comprised of the Military Committee (MC), the
two strategic commanders (SC) and the military command structure (MCS). The MC
is the senior military authority in NATO under the overall political authority of the
NAC. It is the primary source of military advice to the NAC.** The two SC are The
Supreme Allied Command Europe (SACEUR)** and The Supreme Allied Command
Transformation (SACT).*® They are responsible to the MC for the overall direction
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and conduct of all military matters and provide advice. As for the MCS, it is the
mechanism enabling NATO’s military authorities to command and control assigned
forces.™

lll. NATO ROE

NATO defines ROE as “Directives issued by competent military authority which
specify the circumstances and limitations under which forces will initiate and/ or
continue combat engagement with other Forces encountered.”*® In other words,
ROE exist to delineate the circumstances and limitations under which military forces
will use force, up to deadly force.

NATO ROE like most ROE are based on three pillars: political, military and legal.
The political pillar exists to make sure that military operations meet NATO political
objectives. The military pillar is essential to guarantee that ROE will be written to
facilitate as much as possible the mission accomplishments and force protection. As
for the legal pillar, it is paramount since states are bound by domestic and
international legal obligations.

Procedurally and contrary to the UN where some contributing nations may have not
been consulted in the development of ROE for a particular mission at NATO Nations
are consulted all the time. It begins as soon as a draft has been produced by
SACEUR based on the mission to accomplish. To prepare his ROE, SACEUR
choose within a compendium of ROE already adopted by NATO™®, those he believes
will best serve him within the framework of the above three pillars.

As soon as a draft set of ROE is available, it is reviewed and discussed at

different level but primarily in working groups comprised of representatives of each
NATO nations. After a consensus in working groups has been reached on a set of
ROE it will be presented to the Military Committee for endorsement and to the NAC
for approval. At any time a nation may caveat a particular rule. Once they are
adopted, NATO States become individually responsible to make them applicable to
their forces.

Six basic statements can be made about ROE:

1) The fact that ROE are approved by the NAC demonstrates that the politic is
controlling how force is to be used in operations, down to the individual soldier.

2) ROE are neither the law nor a subset of the law. *’
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3) ROE provide the sole authority to NATO Forces to use force including deadly
force and should never be interpreted as limiting the inherent right of self defence.*®

4) If ROE are not sufficient to accomplish a mission, new ROE can always be
requested.

5) A Commander always has the privilege not to use a particular ROE or to restrict
its application.

6) The composition of peacetime ROE is the opposite of armed conflict ROE.
Peacetime ROE are expressed as authorization where armed conflict ROE are
written as prohibitions or restrictions. During an armed conflict the use of force is
primarily controlled by international humanitarian law.?°

Considering that all decisions are taken jointly on the basis of consensus, NATO
nations some time agree to disagree. In the case of ROE, disagreements are
expressed by way of exemptions or caveats. Nations generally caveat ROE on four
grounds:

(1) National Law: A Nation may caveat a ROE on “self-defence”?!
its national law;

in order to respect

(2) International Law: A Nation may caveat a ROE on “boarding ships on the high
sea’” because her interpretation of international law on the procedure to board is
different then other NATO nations;

(3) Interpretation: A Nation may caveat a ROE because of her interpretation of the
“UN mandate” given to NATO; and

(4) Limitation / Restriction:

i) A Nation may invoke a geographical limitation to refuse to send troops in a
particular area within the theatre of operation; or

i) A Nation may refuse to use certain means to accomplish a mission. For
example some nations refuse to use rubber bullets or tear gas.

Needless to say that in the context of a military alliance caveats which often exceed
the number of ROE raise some challenges. For instance, in conducting operations
NATO commander may be precluded in some circumstances to use certain military

'8 See generally A.P.V. Rodgers, Visiting Forces in an Operational Context in D. Fleck ed., The
Handbook of the Law of Visiting Forces, Oxford University Press, Oxford, 2001, 625p. at p.546 for an
interesting discussion on the source of law (international, host nation or sending state) applicable to
self-defence.
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Legal Center and School (TJAGLCS), Charlottesville, Virginia, 2005, 604 p. at Chapter 5, p. 93
available at www.jagcnet.army.mil..

2 See M.N. Shaw, International Law, 5™ edn, Cambridge, 2003, 1288p. at p.1077.

2 See generally Dale Stephens, Rules of Engagement and the Concept of Unit Self-Defense, (1998)
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forces because of caveats. Too many exceptions to the ROE may also undermine
the fundamental principle of solidarity needed in a military alliance.

Another reality is the fact that even though NATO adopted ROE, nothing precludes a
sovereign State to adopt its own rules. This multiplication of sets of ROE may create
divergence for example in the use of force by various States.?

The question of whether charges can be laid against a soldier for having violated a
ROE or whether ROE can be used as a valid defence in a criminal / disciplinary
procedure raises other challenges. One difficulty is that States qualified ROE
differently. For instance some nations consider ROE to be instructions, directives or
guidance?® where other treats them as valid order to be obeyed and respected.?* So
even if NATO ROE are described as authorisation or limits on the use of force their
status in criminal procedure will depend on how they are considered in the law of
each NATO state.?

IV. STATUS OF FORCES AGREEMENT — CRIMINAL JURISDICTION

| will look at the issue of criminal jurisdiction applicable to NATO forces abroad from
two different points of view. The first perspective is when NATO forces operate in the
territory of another NATO country and the provisions of NATO SOFA?® apply. The
second one is when they deployed outside the territorial area of NATO states.

NATO SOFA

Until the end of World War I, | understand that a foreign military force was immune
from host nation jurisdiction pursuant to customary international law.?’ It has been
said since, that the NATO SOFA has made the concept of concurrent jurisdiction,
over military forces abroad, an international norm and the customary concept of
exclusive jurisdiction, the exception.?® In fact, most provisions on jurisdiction in any
SOFA today have been modelled on Art. VIl of NATO SOFA.?°
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NATO SOFA creates two classes of cases — either a case falls within the exclusive
jurisdiction of the receiving or sending State or both States has concurrent
jurisdiction.®® Essentially, a State has exclusive jurisdiction for any offence that is
punishable only by the law of that state.3*

For cases of concurrent jurisdiction, NATO SOFA sets up a system of primary and
secondary right to exercise jurisdiction. A sending State has primary right to exercise
jurisdiction for offences solely against the property or security of that state or a
member of its forces or when the offence arise out of an act or omission done in the
performance of an official duty.? In all other cases, the receiving State has primary
right of jurisdiction.®

A State can always waive its right to exercise jurisdiction and shall inform the other if
it does not want to exercise it. NATO nations have also agreed to provide each other
assistance in arrest,** in carrying out all necessary investigations (collection and
production of evidence) and to notify a sending State when one of its members had
been arrested.

In case where a sending State accused faces trial before a receiving State tribunal
NATO SOFA provides some procedural safeguards.® In that context an accused
has the right to:

- a prompt and speedy trial;

- be informed in advance of trial of the charges against him;

- be confronted with the witnesses against him;

- compel witnesses to attend his trial;

- choose his legal counsel at trial or have free or assisted legal representation;
- a competent interpreter; and

- communicate with a representative of his government.

NATO SOFA provides a balance system of exclusive and concurrent jurisdiction
between receiving and sending States and a long list of procedural safeguards but
on matters of jurisdiction it is still short on at least three aspects:>®

1. In cases of concurrent jurisdiction there are no provisions helping to
determine what constitute an offence committed in the performance of an
official duty or who is authorised to make that determination;>’

% See generally, Mette, Prassé Hartov, NATO Status of Forces Agreement: Background and
Suggestion for the Scope of Application, (2003) 10 Baltic Defence Review vol. 2, p.45.
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2. There are no provisions on how to deal with an accused who allegedly
committed a crime in a receiving State but departed the country, and;

3. In terms of safeguards, an accused as no right to counsel upon being
arrested, to remain silent or even to appeal a decision.

SOFA Agreements

In international law, the consent of the host state is sufficient to invite another state
or group of states including NATO, to station or deploy forces on its territory.®® There
is no need for a prior defence treaty such as the Washington Treaty or a bilateral
agreement.

When NATO deployed outside the territory of member states, the organisation try to
negotiate jurisdictional provisions similar to those found in the NATO SOFA.*°
Needless to say that over the years, NATO has negotiated numerous SOFA type
arrangements whatever form it took (Transit agreement/arrangement, Exchange of
Letters, etc.).

Unfortunately, since agreements already negotiated by NATO have a security
classification it is not possible for me to discuss their content in this article. However,
to illustrate the type of challenges NATO States face in term of exercising criminal
jurisdiction, | am proposing to examine the provisions of Annex A to the Military
Technical Agreement signed between the Afghan Interim Administration and ISAF in
January 2002*° when ISAF was led by the United Kingdom and Ireland. In other
words, | will examine the agreement as if NATO was a party although the alliance
took command of ISAF only in August 2003.

In matters of jurisdiction, the above agreement makes essentially five key statements
that can be summarised as follow:

1. The Convention on the Privileges and Immunities of the United Nations**
covering experts on mission will apply mutatis mutandis to ISAF;

2. ISAF personnel will respect the laws of Afghanistan, insofar as it is
compatible with the mandate;

3. ISAF personnel will under all circumstances be subject to the exclusive
jurisdiction of the respective national elements in respect of any criminal or
disciplinary offences which may be committed by them in the territory of
Afghanistan.

" bid p. 111.
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4. The Interim Administration will assist ISAF in the exercise of its jurisdiction;
and

5. ISAF personnel will be immune from personal arrest or detention.

Negotiation of jurisdictional provisions similar to those above, appears favourably
for any sending State. However, it raises some issues. To better appreciate some of
them, let’'s assume for the sake of this paper that a soldier is accused of having
committed a crime in Afghanistan. What follows is a list of challenges the above
agreement could entail to the sending nation responsible for this soldier:

a) The Afghan interim administration will not be able to arrest or detain him;
b) Only the national contingent of the accused will have jurisdiction on him;

c) How the evidence will be protected and gathered will be challenging since
the Afghan interim administration do not have the authority to arrest or detain;

d) If the offence is unique to the receiving State, does the sending State has
an obligation to lay a charge? Does the expression “respecting the law ” in
the above agreement (See 2™ statement) means obeying it?

e) Considering that the Afghan interim administration is precluded to arrest,
how would she be of any assistance to a sending State if the accused soldier
has disappeared within its territory?

f) Contrary to NATO SOFA, there is no mention where the trial should be
held.** This raise at least two issues if a trial is conducted in a sending State.
One is the perception that the process will be bias. A second problem is that
access to evidence including witnesses may be done with some difficulty;

g) The fact that a receiving State agrees to assist a sending State in
exercising jurisdiction is a must but when forces are deployed in a failed state,
it may amount to a belief based on wishes; and

h) Agreeing that military personnel will respect the local laws is a key
commitment but in the above agreement it is conditional to being
“...compatible with the mandate”. Unfortunately, there are no provisions
about who will make that determination. Would it be the Organisation that
gave the mandate, the NAC, the NATO Force commander or the sending
State who has jurisdiction?

VI. CONCLUSION

In a multinational environment like NATO, it is usual to see that States will

* See Supra 26 Article 1. a.: “... the sending State shall have the right to exercise within the receiving
State all criminal and disciplinary jurisdiction ...”




expressed reservations about having to respect a particular ROE. The right to
caveat gives them some flexibility. As we have seen this raise numerous challenges.
But, States still have a prerogative to adopt their own ROE as long as they fall

within the purview of those adopted by the alliance.

The issue of exercising criminal jurisdiction is a sensitive issue for any State
deploying forces abroad. Nowadays States will most likely refuse to deploy forces
abroad without having obtained a minimum of guarantee about their right to exercise
jurisdiction. Even NATO States have been extremely careful on the issue of
jurisdiction. As we have seen, they have agreed to deploy troops in each other state
as long as they were to keep the right to exercise primary jurisdiction on some

key offences.

The exercise of criminal jurisdiction in the context of a negotiated status of forces
agreement is of course a temporary situation. It may bring some challenges
depending on the terms negotiated in the agreement which are always the result of a
compromise between what a receiving State is willing to offer in order to have foreign
military presence on its territory and what a sending State is ready to accept. Of
course, negotiation of status of forces plays on both sides. When a receiving State is
in need of foreign forces, the chance that stipulations on jurisdiction will be more
favourable to the sending State are obviously greater than when a sending States
needs the territory of a receiving State to deploy or transit forces.



