APPLICABLE LAW IN PEACE SUPPORT OPERATIONS

In the last decades, during the course of peageosupperations (PSOs) tragic incidents
have occurred pushing the international commumitg harsh debate on the applicable
law in such peace missions. In that respect, thelmsic conclusion which is commonly
shared and accepted is that in order to achietieguand, ultimately, peace in any field it
is of crucial importance that all civil and milifapersonnel respect, observe and enforce
the rule of law. Discussions and disagreements tizee been raised as to which law
should be applied:ocal or domestic law(id est national law of the occupied country)?
National law (of the occupying country)?nternational humanitarian law ?
International human rights law? Public international law? SOFAS? RoEs?

Now, the issue of which is the applicable law ity @@ace mission acts differently for
each kind of PSO: peacekeeping, peace-enforcementadust peacekeeping. That is
why it is so fundamental for field operators to ergland the existing differences between
those peace missions and to be trained in advdribe mature of the operation they are
engaged in. The present paper will tiiestly andbriefly underline thalifferent nature

of thepeacekeeping, peace-enforcemeandrobust peacekeepingandafter it will try

to describe thapplicable lawregime in each type of PSO.



1) PEACE KEEPING

After thell World War , in 1945the atrocities which had taken place during tloafflcct
brought the international community to promise "&reagain” and to establish thleN.O.,
which was created with the main purpose of maintgimternational peace and security.
Unfortunately, soon after the UN was born @ad War started, with the opposition of
the East-communist and the West-democratic memtagesS That led to the Security
Council permanent Member States to pueto on allChapter VIl peace-enforcement
operations (with the notable exception of North éin 1950). During the Cold War
from 1945 to 1990, the Security Council Permaneenifders vetoed 279 resolutions,
effectively preventing the UN from taking constiuetand determined action in over one
hundred major conflicts, resulting in approximat2y million deaths. In order to avoid
the complete failure of the UN duties, tmember States createdhe peace-keeping
operations (PKOSs). In fact, the tepeacekeepings not mentionedat all in theChapter

VI (Pacific Settlement of Disputes) of the UN Charser that the former UN Secretary
General Dag Hammarskjold referreddbapter VI and a half. PKOs find the legal basis
onart. 33 of the UN Charter, which considers the peacefulmae¢a avoid a conflict. The
traditional PKO is than gpeaceful mean chosen and consented to by the pasti®
pursue a peaceful settlement of a conflictin other words, the PKO is a stop-gap
measure that suspends a conflict in order to allogv peace process to occur. As
traditional peacekeepersare not belligerent engaged in any ongoing cadnfas they
merely monitor previously agreed-upon cease-fires and trugs they arenot combat
forces

The elements of a classical PKO are:

a) Host nation consent absent a chapter VII peace-enforcement resoludioo
absent the host nation consent, the Security Cbecarenot deploy armed forces on



otherwise sovereign territory, without violatingethationakovereignty principle.
Consequently, if a nation or party to the confiethdraws its consent, UN
peacekeepers must withdraw. The UN and the hogimasually formalize the
host nation consent with a SOFA. TB®FA, Status of forces agreemens an
agreementbetween th&JN and thehost nationregulating theeonsentof the host
nation to allow a UN PKO on its soil and givingu® peacekeepers jurisdictional
immunity; the host nation agrees to afford UN raijt forces full respect and allow
the forces freedom of movement throughout the afemerations and grants the
UN personnel with an absolute jurisdictional immynfrom the host nation
regarding criminal matters. For example, the SOleAvken the EU and Bosnia
and Herzegovina, dated 30 September 2002, graatsndgmbers of the police
mission a status equal to that of the diplomatission, with all the relevant

immunities (art. 4).

b) Impartiality or neutrality : peacekeepers mediate a conflict dndhot sidewith

any of the State in conflict. Not only peacekeeperge to act in an impartial and
neutral manner but they also have to be seen ameiped to be impartial and

neutral.

Self defensive rules of engagement (RoEghe peacekeepersse of forceis
restricted taself defenceand has to beecessaryandproportional . There must be

a potential or real threat that justifies the uséoe and the soldier may not use
any greater force than is necessary to deal wéhhhteat. If attacked with deadly
force, a peacekeeper may respond with deadly féoer. the threat is neutralized,
the soldier must stop using force. When a peacekeeses a proportionate force in
self-defence, the peacekeeper does then lose non combatant protection
However, a peacekeeper, if engaged in sustaineffiatcend no longer acting
strictly in self defence, could lose non-combattatus, become a combatant and

then be lawfully engaged as a target. Restrictimeguse of force to self-defence



attempts to ensure that the UN peacekeepers remaartial to the conflict and do
not take sides. Classical peacekeepers are ggnegailpped with weapons for use
in self defence. Since the parties have consentedhé¢ presence of the
peacekeepers, the need to resort to force is grdatlinished. RoEs are a tool
which allows political control over the militarylsse of force, since it imposes
constrains and reduces the freedom of action ottmmanders on the ground.
RoEs are the primary legal tool that regulatesube of force during military
operations. They are an instrument granting thencanders legality for the action
they need to carry out. The problem exists of aibbesconflict between UN RoEs
in compliance with customary law standards of mional humanitarian lavand
national RoEs in compliance with higher standards of internaichumanitarian
law set in various ratified conventions. In thadeaf the national contingent sticks
to the UN RoEs it would breach the national RoEsl @&nwould incur in
international responsibility for not respecting tredified conventions. On the
contrary, if the military contingent respects tregional RoEs it would go beyond
the UN RoEs and it would cause confusion and aniieguas different contingents
would act differently. For example, if a contingéelongs to a State which ratified
the First Additional Protocol, it will be bound teeat the members of a national
liberation movement as legitimate combatants angrémt them the status of
prisoners of war once they have been arrested 44)t.On the contrary, these
obligations are not incumbent on those States whaven't ratified the First
Additional Protocol. Inconsistent rules of engagetnkeetween different troop
contributors severely undermine UN peace operatiBo&s should be explicitly

agreed as between different troop contributors.



Law Of Armed Conflict

To traditional PKOs thdaw of armed conflict (us in bello or international

humanitarian law) does not apply because peacekeepersrasecombatants(they are

not in a state of war or armed conflict with anypimet internationallyrotected persons
they arenot lawful targets. To PKOs theLl994 Convention on the safety of the UN and

associated personnel appliesso the attacker of a peacekeeper is a war crimina

Notwithstanding the fact that to PKOs the intemmadil humanitarian law as such does not
apply, theinternational community has putpressure on the UN to make sure that
peacekeepers would nevertheless be bound to oleseleast the fundamental principles
of the international humanitarian law. Art. 20 b&t1994 Convention on the safety of the
UN and associated personnel states that the Caoomedbes not prejudicethe
applicability of international humanitarian law anthiversally recognized standards of
human rights as contained in international instruntsein relation to the protection of
United Nations operations and United Nations assec personnel or the responsibility
of such personnel to respect such law and standarte 1991 Model SOFA (Status of
forces agreement) now states that peacekeepet®bbatve and respedhé principles
and spirit of the general international conventiaagplicable to the conduct of military
personnél (1949 Four Geneva Conventions; 1977 Two Additidiatocols and 1954
UNESCO Convention on the Protection of Culturalgenty in the event of Armed

Conflict). In conclusion, to PKOsnly the principles and spirit of the law of armed

conflict apply. That is to say that thmombatant’s privilege (id estthe right to lawfully

kill the belligerent enemy) and th&chnical rules regarding the creation and
operation of a prisoner of war campdonot apply to peacekeepers. On the contrary, the
principles ofproportionality, military necessity, martial honour, chivalry, humanity,
prevention of unnecessary sufferingvill apply to them.

What about violations of the law of armed confli¢t¥ere are two possibilities:



1 Ifaviolation of thelaw of armed conflictis committecagainstaUN peacekeeper
the1994 Conventionon the safety of the UN and associated personoeiges that
the Member States that have ratified the Convertiere to establish inside their
national penal system a speciframe with severe punishment for the attacks against
the peacekeepers. The host country will also bgoresble for the violation of the
general rule of international law that providestfoe State to adopt all the measures
to protect the strangers (UN peacekeepers) and will havediore thedamages

2 Ifaviolation of law of armed conflict (rectius of the principles and spirit of the law
of armed conflict) is committeldy a UN peacekeeperngainst a military or civilian
of the host country, th8OFA providegurisdiction immunity for the peacekeeper.
Only the national judicial authority of the peaceger can eventually prosecute the
case. This might lead to unfair solutions. The law apply to each State
individually; each State, therefore, bears indigildiesponsibility for adherence to
the law. Certain States might be more willing tloéimers to punish their military or
civil personnel. In the ONUC Operation in Congd 860, the UN accepted liability
for the violation of international law by peacekegp forces and stipulated

agreements for damage compensation.

International human rights law

a) The problem concerning “when” is the internati@al human rights law applicable.
The relation between international human rights laamnd international humanitarian
law.

It is submitted thatnternational humanitarian law applies in time ofwar (armed

conflict) (common art 2 GCs and art 1 API [international esinconflicts] and common



art. 3 GCs and art. 1 APII [non international arnoedflicts]) and thatnternational
human rights law is applicable at any time, in time péaceand in time ofwar (armed
conflict). Given the concomitant existence of two differersinches of law in the case of
war (armed conflict), which is the relation betwéekea two?

The relationship between international humanitalté&am and international human rights
law is ruled by théex specialigrinciple, meaning that the international humaihts law
will impinge whenever the international humanitarlaw is silent on a point. The fact
that there is a specific body of law regulating dlceupation situation will mean that this

will override the human rights regime with respiecthe occupations to which it applies.

In recent times théCJ, in the 8 Julyl996 advisory opinion on theegality of the Threat or Use of
Nuclear Weaponscase has stated thatthe protection of the International Covenant ofviCiand
Political Rights does not cease in times of wacegx by operation of Article 4 of the Covenant velhgr
certain provisions may be derogated from in a toheational emergency. Respect for the right @ikf
not, however, such a provision. In principle, tight not arbitrarily to be deprived of one’s lif@plies
also in hostilities. The test of what is an arbitraeprivation of life, however, then falls to beermined

by the applicabldex specialis namely, the law applicable in armed conflict whis designed to
regulate the conduct of hostilitiés

In the 9 July2004advisory opinion on thé/all case, the ICJ considered thahée' protection offered by
human rights conventions does not cease in caaemd conflict, save through the effect of provisio
for derogation of the kind to be found in Article#ithe International Covenant on Civil and Poldic
Rights. As regards the relationship between inteomal humanitarian law and human rights law, there
are thus three possible situations: some rights begxclusively matters of international humanaari
law; others may be exclusively matters of humahtsidaw; yet others may be matters of both these
branches of international law. In order to answiee tquestion put to it, the Court will have to tak®
consideration both these branches of internatidaal, namely human rights law and, @ specialis
international humanitarian law.

Also the Inter-American Commission for human rgghih the Coard v. United States, 1999, has stated
that: "...while international humanitarian law pertainsiiparily in times of war and the international

law of human rights applies most fully in timespefce, the potential application of one does not



necessarily exclude or displace the other. Theanimtegral linkage between the law of human sght
and humanitarian law because they share a commateuns of non-derogable rights and a common
purpose of protecting human life and dignity, anere may be a substantial overlap in the applicatd
these bodies of laiiv.

The Special Rapporteur in the Iraqgi's invasion afMdit, in a chapter entitlednteractions between
human rights and humanitarian ldweaffirmed that"there is consensus with the international
community that the fundamental human rights opafisons are to be respected and protected both in

time of peace and during periods of armed coriflict

From the international jurisprudence we understhatl

a) Some of therights provided in theinternational human rights law are also
considered in thenternational humanitarian law .
Of these rights, some have a different lisggun:

1 in the international human rights law the rightite is extended tany person
(Art. 6, 1966 ICCPR) whereas in the internationahlanitarian law the right to
life is guaranteed to tharotected persons(civilians and prisoners of war) but
not to the combatants who can be lawfully killed (combatant's privilgge
International humanitarian law also admits "inci@éross of civilian life"
subject to the principle of proportionality (ar2,5.949 IVG Convention);

2 the human rights law recognizes that everyonehmasdht to the enjoyment of
an “adequate standard of living, including adequatedfagothing and housing
and the highest attainable standard of physical ar&htal health' (artt. 11 and
12, 1966 ICESCR). On the other hand, in the itgonal humanitarian law the
occupying power is required to ensure that the lgeap a whole have the
“necessary means of survivaind to accept outside relief shipments if
necessary to achieve this purpose (art. 43, 19@u&iRegulation, artt. 55, 1949
IVG Convention and 69, 1977 | Additional Protocol);

3 the international human rights law guarantees ftight rto freedom of

movement and right to choose a residence (art. 12, 1966 R)CRhereas in



b)

the international humanitarian law there is no grtion of curfews, provided
that are not being employed as a form of collechuaishment and that are
aimed at maintaining order following such situasias riots or looting, or to
assist in the apprehension of terrorists or as#ailagainst the force (art. 64,
1949 IVG Convention);
Other rights have the same regulations:
the prohibition oftorture or to cruel, inhuman or degrading treatrheor
punishment is provided both in human rights lawt(Ar 1966 ICCPR) and in
international humanitarian law (art. 3 common G @Gortion);
the prohibition ofslavery is considered both in the human rights law (aril956
ICCPR) and in the international humanitarian lavt. @11 Additional Protocol);
the protection othildren and family is also considered in the human ridéns
(Art. 24, 1966 ICCPR) and in the international haiterian law;
the prohibition of discrimination and protection of religious faith is also
considered in the human rights law (Art. 18, 196€PR) and in the international

humanitarian law (art. 27 IVG Convention).

However, it should be noted that there are a nurmbéuman rights, such as the
rights of association and the political rights that arenot included in the
international humanitarian law because they are not perceived as being of
relevance to the protection of persons from théqadar dangers of armed conflicts.
For example the right of every citizen to take parthe government of his country
(art. 25, 1966 ICCPR).

On the other hand, there aprovisions which are only considered by the
international humanitarian law, andnot also by thehnuman rights law, as, for
example, the rules on the establishmemirisioners of war campsor on prohibition

of certain means of war.

On the other hand, although in some cases intematihuman rights law and



international humanitarian law tend to overlap,réhare still situations where gap
between those two branches of law is created. i§ivelien there iso recognition by the
State of ararmed conflict, so that international humanitarian law is notleaple and
the State decides to derogate the human rightbémause there ispublic emergency
situation. In this case it is possible to applyyahke very basic principles of non derogable
human rights lawArt. 4 ICCPR states that in time of public emergency which tteesa
the life of a nation, a State party may derogath¢oCovenant, informing the Secretary
General of the UN, with thexception of art. 6, right to life, 7, prohibitionof torture, 8,
prohibition of slavery, 11, prohibition of imprisonment for contractual obligations,
15, nullum crimen sine lege 16, principle of legality, 18, freedom of thought
conscience and religion, and art. 1 APIl, abolitionof death penalty Similar
derogations are present in ECHR (art. 15) and AG&R 29). However, the other rights
do not thereby cease to be applicable, but mustdgeected in so far as this is possible in
the circumstances. See also 1955 "Standards minimues for the treatment of
prisoners”, 1988 "Body of principles for the prdiec of all persons under any form of
detention or imprisonment” and 1990, "Turku/Abo Reation" providing a series of
"standards which must be respected whether or netate of emergency has been
proclaimed.....in all situations, including internaolence, disturbances, tensions, and
public emergency(art. 1).

The gap which still exists today between humantsi¢gv and international humanitarian
law is diminishing asnfluencesfrom both sides are gradually tending to bring tihe
spheres together. It is possiblerterpret the international humanitarian law using the
human rights law: the ICTYProsecutor v. Furundzija&dase, 10 December 1998, has
stated that ihternational humanitarian law, while outlawirtgrture in armed conflict,
does not provide a definition of the prohibitiomc8 a definition can instead be found in
article 1 (1) of the 1984 Torture Conventiofmhe humanitarian law sometimes has made

reference from the human rights law. After 866 ICCPR which established essential



legal guarantees, ih977 similar guarantees were considered in tlve Additional
Protocols (art. 79. On the opposite, the human rights law sometinassmade reference
to the international humanitarian law; the89 Convention on the Rights of Child
makes a general reference to the humanitarian fawigions applicable to children and
lays down rules itself that are applicable in tirerg of armed conflict (art. 38).

In conclusion, although the gap between the twaidires of international law is being
filled up, there is still a major legal differente be considered. Thaternational
humanitarian law is not formulated as aeries of rights but rather as series of duties
that combatants have to obey. This does have ayaledéinite advantage from the legal
theory point of view, in that humanitarian law @ subject to the kind of arguments that
continue to plague the implementation of economit social rights. For example, in the
international humanitarian law the occupying poiserequired to ensure that the people
as a whole have tlfeecessarymeans of survival’and to accept outside relief shipments
if necessary to achieve this purpose (art. 43, 18@gue Regulation, artt. 55 FG
Convention and 69 of | Additional Protocol), whesd¢he human rights law recognizes
that “everyone has theght to the enjoyment of an adequate standard ofirg,
including adequate food, clothing and housing ame highest attainable standard of
physical and mental health(artt. 11 and 12, ICESCR)). Moreover, the uniaésystem
of guarantees againsiolations of international humanitarian law (national courts;
proportionate reprisals and retaliatiorsit dedere aut iudicarelCC) is muchmore
effective and less politicizedhan the universal system of guarantees for thHatiems of
human rights law (national courts; recommendatmiithie Commissions). One concern
could be that the growingoliticization of human rights law by governmental bodies
could affect humanitarian law; it is to be hopedttuman rights law instances are
incorporated in the international humanitarian law as much as possible, without

blurring the distinction between the two branches blaw.



b) The problem concerning “to whom” is the interianal human rights law

applicable.

International human rights law appliestween States and their own nationalgall
individuals within its territory and subject to its jurisdiction). With regard to the
enforcement of the treaties on human rights byp#eee forces in the area of operations,
there is one main problem concerning the territ@cape of these treaties. It is assumed
that these forces shall operate outside their nakiwrritories. Art. 2 of the 1966 ICCPR
reads"Each State party to the present Covenant undestaix@espect and ensure to all
individuals within its territory and subject to ipsrisdiction the rights recognized in the
present Covenant.."”The Human Rights Committee, in the general comreeart. 2 (1),
stated that the Covenant applies to the individpedsent within the national territory of
the State party and to those present within foregmtory under the effective control of
the State PartyDelia Saldias del Lopez v. Uruguai®©81). Art. 2 of the International
Covenant on Civil and Political Rights (there id sach an article in the International
Covenant on Economic, Social and Cultural Rightsttesse rights are essentially
territorial), which binds the State Parties to mg@nd ensure the rights recognized in the
Covenantto all individuals within its territory and subjeédo its jurisdiction” does not
cover only the individuals who are both presentimita State’s territory and subject to
that State’s jurisdiction, buit covers both individuals present within a State’s
territory and those outside that territory but subject to that State’s jurisdiction. The
drafters of the Covenant did not intend to allowt&s to escape from their obligations
when they exercise jurisdiction outside their madio territory. The International
Covenant on Civil and Political Rights is applicalnl respect of acts done by a State in
the exercise of its jurisdiction outside its owrritery. The ICJ declared that Israel, as the
occupying State, was obliged to apply the two Canesof 1966 and the Convention on
the rights of children of 1989, to which Israehiparty; the actions taken by Israel outside



its national territory, but in areas under its cohtfall under its jurisdiction and imply that
they must be consistent with the treaties mentiait€d in the 9 July 2004 advisory

opinion on théVall case).

On the contrary, art. 1 of the European ConventonHuman Rights reads as follow3he High
Contracting Parties shall secure to everyone withigir jurisdiction the rights and freedoms defined
Section 1 of this ConventionThe Convention, therefore, unlike the Covenarts e territory aside
and its scope should then be wider. Any individialld be within the territory which does not beldag

a Member State, but be under its jurisdictiont agppens in the case of an individual within greitory
occupied by a Member State. The European Court@déwead interpretation of art. 1, declaring that t
Convention was applicable in case of governmeatMg carried out abroad. As regards the deployment
of armed forces abroad, that of the Turkish miiteontingents in the Turkish State of northern @Cgpr

a State which has not be acknowledged by intemalticommunity, is a typical example. In th&zidou
case (1995), the Court ruled that the territoryofthern Cyprus was under overall control of Turkey
This is the situation of a foreign territory wheimsiunder the control of a State Party, the traafpshich

are quartered on it or which controls it througlo@al administration subjected to that State. Taise
law was partially amended by tBankoviccase (2002) concerning the application made byethasing
cause of action for the victims of the bombing lué tadio-television headquarters in Belgrade in the
course of the NATO air strike campaign against fleeleral Republic of Yugoslavia in 2001. The
applicant claimed that when the bombing took plBeégrade was under the control of the States
participating in the air strike and that thereftre Convention was to be applied, since at the thme
individuals were within Serbian territory under goeisdiction of the State Parties to the Convanmtio
responsible for the air strike. The Court rejedteel application and declared the claim inadmissible
ruling that the precise meaning of the word jugidn demonstrates that jurisdiction is essentially
territorial. Case of extra-territorial jurisdicti@me exceptional, such as the consent of the gmesrhof
that territory or the occupation of a foreign temry. TheBankovicjudgment was criticised for its quite
restrictive reading of the European Convention amidn Rights. The following conclusions can be
drawn: the European Convention can be applied wherarmed forces of a Member State actually
control permanently (but not only temporarily arat for air operations only) the territory of anathe

Member State of a non-Member State.



Local law

As for the local law(national law of the country where the peacekeeppesate), the
SOFA (or Memorandum of Understanding) provideguaisdiction immunity for
peacekeepers but they still have to respect lagal lif they commit a crime (any crime)
they are not prosecuted in the host country (jicisxh immunity) but if the crime is
provided also in the national law (ex. murder) tivé/be prosecuted in their own country.
As a consequence, if two militaries working in #ame PKO and coming from different
national contingents commit the same crime (exsqaal use of drugs), it might happen

that one of the countries decides to prosecuteohiner and the other country not.

National law

With reference to the national |g@af the national contingent country) it is the dofythe
peacekeepers to respect their own national lawinAgaen in this case the sending State
iIs responsible for the prosecution of the peacedmepwhich might lead to unfair
situations. Sometimes, for political reasons, Stagesfer to apply to their troops the
ordinary criminal code instead of the military cmral code, granting atatus of
substantial impunity for their peacekeepers. I, fadhe ordinary criminal code there are
procedural mechanisms (for example, the crime dafilpdharm might need for its
prosecution the victim suit, which is very unlikety be obtained in the framework of a
PKO) which do not exist in the military criminala® (in the same example, the crime of
mistreatment of civilians or prisoners of war doed need any victim action to be

prosecuted).



2) PEACE ENFORCEMENT

Also the termpeace-enforcementis not mentioned in Chapter VIl (Actions with
Respect to Threats to the Peace, Breaches of #wePand Acts of Aggression). Art. 43

providing a standing UN military force has neveemepplied so that now the UN

authorizes national contingents to use force obatslf (art. 42).

The elements of a peace enforcement operation (BEEO)

a)

b)

No nation consent the UN forces enter the soil of the aggressoteStathout its
consent. When a State puts in place a threat jogthee or a breach of the peace or an
act of aggression the Security Council can reaittaaizing national military forces
to attack the aggressor State and put an end itdabal conduct of that State.

No impartiality or neutrality : the UN forces side with the State unlawfully
attacked by the aggressor State, so that peaceerd@re not impartial or neutral in
any way;

Use of force the UN forces use force against a nation Staterder to stop the
aggression and not just in self defence. Rulesnghgement for peace enforcers
allow them to use the necessary and proportiomabte in order to put an end to the

illegal conduct of the aggressor State.

With regard to the respect of tidernational human rights lawand thenational lawthe

situation for the peace enforcement operatorsasséme as to the peacekeepers. Some

peculiar considerations have to be expressed ohstgih reference to the remaining

applicable law.



Law Of Armed Conflict

To PEOs théaw of armed conflict (ius in bello or international humanitarian law)

applies because peace enforcement forces are belligeyasds engaged in ongoing

conflict orcombatantsand so they adawful targets. To PEOs thd994Convention on

the safety of the UN and associated personngbesnot apply, so the attacker of a UN

military is not a war criminal (art. 2, par. 2,tbe 1994 ConventionThe Convention does
not apply to a United Nations operation authoriZey the Security Council as an
enforcement action under Chapter VIl of the Chadkthe United Nations in which any
of the personnel are engaged as combatants agaimstd forces and to which the law of
international armed conflicts applig$. Thus, even the applicability of the internatb
humanitarian law to the UN peace enforcement foix@®t uncontroversial. ThdN is

an international organization with internationajdépersonality to engage in dealings or
treaties that are not restricted to States, exerghts and assume duties but it is not a
State so it isnot part of the 1949 Geneva Conventionswhich provide for the
participation only of states and not of internasiborganizations. Nevertheless, the UN is
still bound by theGeneva Convention rules that have become internatal
customary law and the Member States that contribute forces tdJiNeoperations are
also bound (ICJ, 194%Reparationscase). The ICJINicaragua case) stated that all
Geneva Conventions regulations that repeat the ¢d&pgulations as well as all the
Geneva Conventions setting out basic humanitatemdards for any armed conflict are
customary international law and will bind all S&tehether they are State parties or not.
Geneva Conventions provisions which may be constlas declaratory of international
customary law are: the requirement to respect trtr, family rights, religious and
other customs of protected persons and treat thiémowt adverse distinction relating to
race, religion or political opinion (art. 27); theohibition of physical and moral coercion

to obtain information from protected persons (8k); the prohibition of murder,



torture and other inhumane treatment (art. 32) the prohibition on collective
penalties, pillage and reprisals (art.33)theprohibition on taking hostages (art. 34)
the prohibition on deportations (art. 49); the pibitton on compelling protected persons
to serve in the occupant’s armed force (art. 31B;drohibition against the destruction of
property unless required by military necessity.(38). The UN has frequently asserted
that, as it lacks the mechanisms and resourcessti#te, it cannot assume many of the
burdens flowing from international humanitarian lalevant to armed forces; this
concern would appear not justified as UN is in fawiquely placed to meet a significant
level of responsibility, as its capacity is wellybad that of most states.

What happens in the case of violations of inteamati humanitarian law? Again, there are
two possible cases:

1 If aviolation of law of armed conflictis committecagainsta UN peace-enforcer
the general law of armed conflict rules apply, ls®aut dedere aut iudicareule.
Theaggressor countrywill also be responsible for all tlbtamagescaused by the
aggression and will have to restore them (exanyhited Nation Compensation
Commission and Fund for the Iragi’'s invasion of Kt Security Council
Resolution, 3 April 1993 n. 687Iraq.....is liable under international law for any
direct loss, damage, including environmental damage the depletion of natural
resources, or injury to foreign Governments, natisnand corporations, as a
result of Irag's unlawful invasion and occupatiohkauwait!" Also art. 91 of the
1977 First Additional Protocol to the Geneva Coriers states thatla Partie
au conflict qui violerait les dispositions des Cenirons ou du present Protocole
sera tenue a' indemnite’, s'il y a lieu

2 Ifaviolation of law of armed conflict (rectius of the law of armed conflict which
has become international customary law) is comohittea UN peace-enforcer
against a national military or civil, the geneidlof armed conflict rule apply, the

aut dedere aut iudicareule. Thenational peace-enforcer countrywill also be



responsible for all thelamagescaused by the violations of the law of armed
conflict committed by its peace-enforcer and wélk to restore the damages.

Local law

With respect to local law (national law of the opmd country) art. 43, 1907 Hague
Regulations and art 64, 1949 Fourth Geneva Cormerput an obligation on the
Occupying Power toespect local laws “the occupant is to respect, unless absolutely
prevented, the laws in force in the couifayt. 43, 1907 Hague Regulationsihé penal
laws of the occupied territory shall remain in feravith the exception that they may be
repealed or suspended by the Occupying Power iescatiere they constitute a threat to
its security or an obstacle to the application lo¢ toresent Conventidn(art 64, 1949
Fourth Geneva Convention). As the Convention do¢parmit racial, ethnic or religious
discrimination and guarantees fundamental prinsipfdegal processaws contrary to

fundamental humanitarian standards may be repealedr suspended.

For example in 199the UNTAC (UN Transitional Authority in Cambodia) rules afgagement for the
first time specifically identified the preventioh @imes against humanity as warranting the us&albf
available means", including armed force. Afterkliener Rouge decided to boycott the electoral prmces
UNTAC's military forces defended the elections,ulspmg the Khmer Rouge and securing the safety of
polling stations. Moreover, in January 1993, UNTA@pointed its own special prosecutor to issue

warrants against suspected violators of humangight

The occupant is given the authority to promulgaiteisions which are essential to enable
it to fulfil its obligations under the Conventiomaintain orderly government and ensure

its security and lines of communication (art. 6449 Fourth Geneva Convention). Penal



provisions enacted by the occupant must first liigiued and effectively disseminated in
the local language before coming into force ang tinay not be retrospective (art. 65,
1949 Fourth Geneva Convention). The occupant isrgtiie power to establish military
courts (art. 66, 1949 Fourth Geneva Convention). The Mo@eneva Convention
contains guidelines as to the minimum standardsattizapply to the trials established by
the occupying power: the prosecuted persons mushfoemed in writing in their
language of the charges against them and mustdogltr to trial as rapidly as possible
(art. 71, 1949 Fourth Geneva Convention); accusadoms have the right to present
evidence, call withesses and be assisted by quéhlibuncil of their choice with access to
them and unless the right is waived by the accasedterpreter must be provided (art. 72,
1949 Fourth Geneva Convention); the accused iaue the right of appeal in accord with
the procedures of the military court and is to biyfinformed of these rights and of
applicable time limits and when there is no pransfor appeal in the military court
process the convicted person has the right toigretthe competent authority of the
occupant (art. 73, 1949 Fourth Geneva Conventibing. occupant is given the right to
remove public officials, such as judges or lawasfs when they are corrupt or politically
influenced(art. 54, 1949 Fourth Geneva Convention). Offemeesonly be dealt with by
the occupying power’s courts in accordance withslaw existence at the time of the
offence (art. 67, 1949 Fourth Geneva Conventior@atD penalty is available to the
occupant for offences involving espionage, seriaats of sabotage against military
installations or intentional offences causing deatiovided that the death penalty was
available in the local law for these offences ptmthe occupation (art. 67, 1949 Fourth
Geneva Convention); the status of the death peaatigrding to general principles of law
may be in transition: until 1989 the legitimacytbé death penalty for the most serious
crimes was acknowledged not only in the Fourth @atien but also in art. 6 of the 1966
International Covenant on Civil and Political Righthe 1989 Second Optional Protocol
to the 1966 ICCPR Aiming at the Abolition of the ddle Penalty, entered into force on



1991, sought the end of the death penalty forrates exceptih time of war pursuant to

a conviction for a most serious crime of a militagture committed during wartiéart.

2). The occupying power is given the authority m@st and prosecute for war crimes, as
an exception to the prohibition against trying pessfor crimes committed prior to the
occupation (art. 70, 1949 Fourth Geneva Conventioum) the establishment of the ICC
will open the option of removing the person suspeéci having committed war crimes or
crimes against humanity from the area of occupatiorbe tried in front of the ICC.
Notwithstanding the obligation to respect the ldaals, the occupying power, including
all its personnel, are immune from them; they aresubject to any court or law of the
territory unless expressly made subject to therthbyoccupation authorities themselves

(jurisdictional immunity).

3) ROBUST PEACEKEEPING

In recent times the UN authorized active antust peacekeepingoperations, also
referred aChapter VI and three quarters. By the second half of the 1990s it had
become clear that there was a need to revise peguek) doctrine, especially in the
intra-state conflicts. It had to provide for sitioas in which a party's consent had been
given in general terms but the peacekeepers caviertheless expect to encounter armed
resistance from some of that party's adherents states without effective government,
from armed bandits with no political agenda. Theeese of the new doctrine is that force
IS, if necessary, used against armed persons ecawghat they do, not because of the
side they belong to. The most frequent scenariaggent years have been of internal
armed conflicts (and no more of international arroedflicts) where the main task for
peacekeepers has not been to monitor a ceasedfir® lgrant security and order to a

collapsed state and to establish the conditionsséistainable security for the civilian



population. A dilemma arises: whether to regardlspothat challenge the new regime as

political opponents, criminal elements, or militatgments.

For example, in 1960 when ONUC (UN Operation in @@ngo) was launched, although it started up
like a classical PKO, soon after the reality ofilaivar and collapsed state institutions led therapen to
interpret more broadly the self defence to protagtians of risk of death, injury, or gross vidla of
human rights. Congo was the first occasion on whadic responsibility for law and order fell ultitaby

to personnel under UN command. In the absence effantive government, ONUC assumed many of
the law and order of a civilian police force, indilag the apprehension and detention of criminalsyeill

as establishing and enforcing curfews, and condgstiiort and long range patrols. This expandedise

force in self defence led to a discussion insiéeShkcurity Council and almost bankrupted the UN.

The distinction between peacekeeping and peacecemhent has been blurred as UN
peacekeeping forces are given more robust opeshti@ontingencies causing
peacekeeping missions to creep toward peace-enferte This has the highly
undesirable effects of eroding the credibilitylod imission and endangering peacekeepers.
If a classical peacekeeping mission begins to ohayl take on the character of a
peace-enforcement operation, the UN should forn@ignge the mission, withdraw its
non-combatant peacekeepers, modify its previousiatario a chapter VII operation, and
deploy a more appropriately trained and equipp@acbad force to accomplish the mission
(see UNOSOM | and UNOSOM ).

In the recent robust peacekeeping operations theitden of self-defencehave been
expanded todefence of the missiomogether with the duties put on the peacekeepers an

therules of engagemenhave becomenore vigorous and robust.

For instancein 1992 UNPROFOR (United Nations Protection ForcBosnia Herzegovina) was given
the mandate to protect convaysd supplies designed for humanitarian purposes SEeretary General
declared that peacekeepers in Bosnia Herzegowwuld follow normal peacekeeping rules of

engagement and would thus be authorized to use forgelf-defence....It is noted that in this cahself



defence is deemed to include situations in whichear persons attempt by force to prevent UN troops
from carrying out their mandate.He also said that UN peacekeepers would protecvaym if
requested to do so by the UN High CommissioneRfgilugees and accompany repatriated prisoners of
war to safe areas, if requested to do so by tleeriational Commitee of the Red Cro&dJN force may
protect itself in self-defence, and it may prevambther armed force from interfering with it, whiles

carrying out a UN mandate.

Law Of Armed Conflict

It is very problematic to determine if and when the law of armed conflict apjes to

the new generation ofobust peace keeping operation From the reading and
interpretation of the main sources of the law ohed conflict it could be argued that to
robust peace keeping operations the internationaiamitarian law applies when the
forcescrossthe commorart. 2 Geneva Convention thresholdid estwhen there is an
international armed conflict and the forces becpaugy to an armed conflict through the
use of force for reasons other than self defenck that case, UN peacekeepers become
combatants and lawful targets, instead of inteomatlly protected persons. A UN force
that limits its use of force strictly to self-detenwill not cross the common art. 2
threshold. However, a military force attacking a pPéacekeeping force, combined with
the force used by the peace-keepers in self-defeamud subsequent offensive
counter-attack, might reach the threshold of iraeamal armed conflict that invokes
common art. 2. Once the parties reach this levebaflict the rights and obligations of
the law of armed conflict apply. In some recentgeé@eping operations, peacekeepers in
pursuing their mandate missions have more frequamil robustly used military force.
This increase in the use of force has raised a giesl of concern about whether such

force is in accordance with the law of armed cahfli

For example, the United Nations Operation in Som@UNOSOM) illustrates the difficulties and



controversies inherent when attempting to determwhether a peacekeeping force has crossed the
threshold into armed conflict and has thereforebexa party to it. In 199GNOSOM | started up as a
Chapter VI operation (without a clear host nation consenthase was no government in place at that
time in Somalia) tasked to protect the delivery distribution of humanitarian aid. In Somalia, drént
interpretations of the law and order responsibk#itof foreign troops turned on whether UNOSOM | was
regarded as an occupation force. This varied betwee different troop contributors. Australia, for
example, argued that the presence of foreign tr@dpsTAF, Unified Task Force) was governed by the
Fourth Geneva Convention, giving rise to an obiayato restore and maintain public order. As p&d o
civil affairs programme, the Australian UNITAF corgent in Baidoa re-established the local police
force and legal system, including jails and coudiSITAF command rejected this interpretation: since
this was a humanitarian rather than military opertit argued that the military presence could et
regarded as an army of occupation; virtually naocactvas taken at the national level to re-estaldish
Somali police force or judiciary. When ambushin June 1993 resulted in tdeaths of 24 Pakistani
peacekeepers and another 57 wounde(dhe highest number of casualties in a single idayN
peacekeeping history) it became clear that the UBIKA$ would not be able to fulfil the assigned tasks
and the Security Council authorized tH&lOSOM II mission, based o@hapter VII, "to take all
necessary measures against all those responsibleding their arrest and detention for prosecytion
trial and punishment”. On October 3, 1993, the igdifTask Force (UNITAF) abandoned its previously
impartial role and took military action against pesific Somali warlordGeneral Aideed when
attempting toarrest him, at the Olympia Hotel in Mogadishu, intensghfing ensued and 3 US
helicopters were shot down wit8 U.S. soldiers and 1 Malaysian soldier killednd many others
wounded. Th&JN Commissionestablished to investigate the attack concludatiahce UNITAF began
taking action against General Aideed, they crossedhreshold and were no longer persons taking no
active part in the hostilities and hence becgagies to the conflict However, theUN Secretary
Generaland the United States concluded the opposites the U.S. and UN....opinion that their forces

did not becomecombatants despite carrying out some offensive type opemnatio

CONCLUSIONS

The distinction between traditional peacekeeping) taaditional peace enforcement has



recently been blurred by the recourse to a thirdlehof peace support operation, the
robust peacekeeping, which stands borderline betweem. This evolution, together
with a lack of willing by the international comminmio converge on a definite set of rules
to apply to the peace support operations haveameavacuum in the rule of law and has
opened space to ambiguous situation resulting somein tragic incidents. In particular,
as to the international humanitarian law, it shdwdchoticed that althougieace keeping
andpeace enforcementiffer in nature and legal sources the internai@ommunity
has applied similar rules of international humarata law to both of them. In fact,
notwithstanding that thetarting legal principles seem to bepposite (international
humanitarian law is not applicable to peace keepumge it is applicable to peace
enforcement) thevolution has brought now to a substantahvergenceon thelimits of
applicable international humanitarian law for all peace support operationsindeed,
talking of “principles and spirit of internationBlmanitarian law” (peace keeping) and
talking of international humanitarian law which hlascome “international customary
law” (peace enforcement) is speaking the same kgeguf that is the case, the confusion
on the nature of the peace support operationsrenaplicable law in any given situation

has led to incidents such as the one occurrednmfa.

To solve those problems related to the applicaifdhe law of armed conflict to the PSOs
there have been different suggestions ranging tbemamendments thahould be made
to the Geneva Conventions to affirm in clear tetinag peace operations are governed by
them to the creation of an entirely new Conventitesigned specifically for peace
operations. 11996the UN adopted th@uidelines for UN forces regarding respect for
international humanitarian law and in thel999 the Secretary General Kofi Annan
issued a Bulletin, th€ode of Conduct for UN peacekeeper&oth documentprovide a
directive that specifies theery minimum standards of behaviour expected of UN
peace operations personnel. The three page Bufletainctly restates what amount to

uncontroversial and nearly universal principlesa$tomary international humanitarian



law. The UN military personnelshall respect the rules prohibiting or restricting
weapons and methods of combéivilians will be 'treated humanelyand women and
children are afforded special protections fromakttdf the UN forces detain military
personnel or civilians, the detained persons mesttieated in accordance with the
relevant provisions of the Third Geneva Conventbri949" "Members of the armed
forces and other persons in the power of the UN areovounded or sick shall be treated
humanely and protected in all circumstantéfowever, this set of minimum standards of
behaviour is only half a solution with a one-si#e-&ll code of conduct regarding all
peace operations as it doest provide anyguidelines as to when andiow a non
combatant UN peacekeeper may become a combatabe UN should first articulate a
cogent definition of armed conflict. With this dafion there would be an unambiguous
threshold of when a UN military operation becomasaamed conflict in which UN

personnel become combatants and lose protectithe df994 Safety Convention.

As the adoption of a legal definition of armed dimbiwvill probably have to follow a long
and awkward path, the more practical and feasdukdt the given moment still remains
anextensionof the Security Council resolution The Security Council resolution have
tended to be rather limited documents setting betkiroad mandate for missions (ex.
Somalia resolutions:use all necessary means to establish a secure cerment for
humanitarian relief operatiori} but the possibility exists to extend the simpbiead

mandate approach to one that endorses or promsilgetee prescriptive guidelines.
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