
























































































































































































































































































































































































































































policy must be inspired by the humanist tradition, the base of our culture.

3. It is equally and foremost important that Criminal Law guarantees
human rights, observing for them all the prescriptions resulting from a
rigorous application of the rules of law.

The principles of liberty and legality, which are the result of the
historical development of modern society, must be considered inviolable.

III. - THEORY OF CRIMINAL LAW

1. Since the aim of Criminal Law is the protection of society and its
S o .

members against cnmmnhty, it follows that the interpretation of the rules of
Criminal Law, as well as their application, should be considered as an

essentially practical task.

This task demands, like all similar complex tasks, a careful scientific
study of reality. Both in its formulation and its application, Criminal Law
should be based as far as possibile on fundamental scientific principles,

2. It is important not to base the theory of Cr1m1nal Law on
metaphysical doctrines.

Criminal Law, and its application, must not be subjected to concepts
such as free will, fault and responsibility, insofar as they represent
metaphysical notions.

Nevertheless, on the other hand, it is important not to adopt a doctrine
which denies social values.

It is essential that criminal justice conforms to the social conscience and
that it makes a broad appeal to the feeling held by each human being of
moral responsibility.

3. The question of the respective measures to adopt towards the criminal
shouid be regarded as a practical one, the important point being to choose
one which is consistent with the corresponding aim of the Criminal Law;
the measure chosen should thus, in each case, help promote the reformation
or integration of the sentenced person.

If the name of punishment is retained for certain measures, such as fines
and certain custodial sentences for a fixed term, it must be recognized that
such punishments equally represent measures of social defence.

IV. - PROGRAMME OF DEVELOPMENT OF CRIMINAL LAW

1. It is timely to seek to co-ordinate the various steps taken by Criminal
Law so as to achieve, as far as possible, a single system of social reaction
against crime.

2. It is important that this system be sufficiently differentiated to allow
the court in each particular case to choose the measure appropriate to the
specific situation of the offender.
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3. Judicial proceedings and prison treatment of the offender should be
considered as a continuous process, each successive stage of which should
be undertaken in compliance with the fundamental principles and spirit of
social defence.

ADDENDUM

adopted December 15th, 1984, at Milano according to a text proposed by
Marc ANCEL, Member of the Institute of France, Honorary President at
the Court of cassation, Président d’honneur of the International Society of
Social Defence, Président d’honneur of the Centre francais de droit
comparé.

1. General Comments

The International Society of Social Defence, created in 1949, had
adopted and disseminated in 1954 a Minimum Programme «accepted by all
of its members», which formulated the basic principles of the organization
and the ideas guiding its activity. This proclamation, supplemented by the
resolutions of the first two international congresses (San Remo, 1947,
Liege, 1949), which are of a nature to be generally understood, reveals the
fundamental views of the Society to which it refers as originally
formulated.

Nevertheless, 1t has seemed useful, after thirty years and following its
tenth Congress (Salonika 1981), where the continuity of the Society’s
activities and the perennial character of its tenets were again affirmed, to
frame a new document which, considering the development of data and
ideas, could be more fully responsive to the preoccupations and present
views of the Society. That is the purpose of the following proposals.

First of all, one must remember that the modern Social Defence is
primarily defined as a movement of criminal policy which, as such, entails
a progressive approach aiming at effective action. It wishes to continue
this action based on three fundamental requirements which are: 1) a critical
study of the present system that might at times go so far as to question its
value; 2) a systematic recourse to all the human sciences in view of a
multi-disciplinary approach to criminality; 3) a goal of protection which on
the one hand means a reaction against the purely punitive-retributive
system of traditional repression and on the other hand tends to ensure the
respect and the guarantee of the Rights of Man and the dignity of the
human person.

These three requirements which are inseparable from the modern notion
of Social Defence should nevertheless be reached by the preservation of the
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rule of law which necessarily includes the rule of legality, the idea of
personal responsibility, the presence of an independent judge and of a legal
procedure which guarantees the rights of the citizens in a fair and equitable
trial, without, however, having these three principles lead to the
unconditional preservation of the traditional system of penal justice.

2. Some New Aspects of Criminal Policy

In order to place the criminal policy of Social Defence in its modern
perspective, it is necessary to rid oneself of a purely legal conception of the
problem and to affirm, as one increasingly recognizes it, that the penal
system is neither the only nor the best means of reacting to criminality; in
doing so one must even go beyond the penal technician and his traditional
categories: the crime, the criminal, the punishment. Thus one can even go
beyond an exclusively criminological approach focused on the act and the
actor, and also envisage conflict situations which disclose deviance and
criminality and take into consideration the complex play of actions and
reactions which, at given moments, in certain groups and with respect to
certain persons, lead to conflict situations.

In this sociological and criminological complex it is also proper to pay
more attention to the victim beyond his traditionally passive role which left
him outside the criminal process and granted him at most a civil suit for
damages, and equally beyond «victimology» which too often tends to study
the victim in the manner and from the view-points governing the study of
the delinquent. It is therefore proper to pay serious attention to the social
fact of victimization in order to construct a criminal policy which aims at
the protection of the victim.

In detaching oneself from the common «protagonists» of the traditional
criminal process, this policy of social reaction should concern itself with the
deviants, the marginal people, the maladjusted and socially handicapped
and also, to a large extent, beside «dangerous» individuals, with individuals
«in danger», which should be helped or, here too, normally be given
protection in accord whith a sound conception of social solidarity.

Criminal policy, in the strict or most common meaning of the term, will
assure that the task of developing a diversified strategy of battle against
delinquency established distinction between the phenomena that directly
threaten the foundation and even the survival of the social community and
the petty or common or average «delinquency» which should be the subject
of non-penal (but bery diversified) proceedings of social reaction. In any
case a vast programme of decriminalization would be undertaken.

However, this policy of decriminalization will be subject to some
limitations. On the one hand, with respect to certain new types of
criminality, certain kinds of organized crimes or of certain crimes of
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violence, a certain number of existing criminalizations will be preserved, at
least for the present. On the other hand, it will be appropriate to consider
special types of anti-social behaviour, pertaining above all to the vast area
of economic criminal law, or of abuses of power, in order to anticipate and
to organize means of reaction against activities which until now have been
tolerated, ignored or favourably treated even though greatly detrimental to
social harmony. But this double action of «criminalization» should be
brought about with the practices and in the spirit of modern Social Defence,
avoiding an indiscriminate recourse to «panic legislation» and to a
systematic aggravation of repression.

3. Social Defence and the Movement of Depenalization

The Social Defence Movement is thus impelled to advocate a rational
policy of depenalization, in the two meanings of this word.

1) In accord with the primary meaning of the word, one must try to
avoid (or at least systematically reduce the extent of) punishment as such
and especially the punishment of imprisonment, the harmful effects of
which are recognized to-day and which should remain only as the ultima
ratio of social reaction. Here one may recall that the International Society
of Social Defence has always been opposed to the death penalty.

Such elimination or reduction in the use of punishment (especially
punishment by imprisonment) presupposes the establishiment of a system of
different sanctions which are autonomous and no longer regarded as simple
«substitutes for imprisonment» - financial punishments, sanctions that limit
freedom, measures depriving one of rights, yet avoiding the abuses to
which they might give rise.

One must also oppose the abuse of detention before trial, which is too
widely permitted by law or unnecessarily applied and which often means a
devious manner of using a repressive sanction lacking the safeguard of a
conviction and in contempt of the presumption of innocence.

Insofar as imprisonment will continue to exist, even though temporarily
applied, it is important to reconsider, continue to improve and make sure
that an effective application is made of the «Minimum Rules for the
Treatment of Offenders» of the United Nations and of the Council of
Europe and to make certain that they conform to the (universal and
European) Declarations of the Rights of Man. In any case the reform of
punishment, including the humanisation of the prison system, the
recognition of the rights of the convict and the definition of his legal status
will be systematically pursued. Thus one should work for the creation of a
legal system of the administration of sanctions including a structure of
judicial control of such administration.

It is particularly important that the accused (and the convict) benefit

155



from the normal procedural guarantees (the rights of the defence, publicity

of proceedings, equal rights for hearing the argaments, equality of means

and enquiry about the personality) and to make sure that it is not simply a

matter of purely formal guarantees. One should also watch the daily work

of the courts and make sure that the protective measures are not
misunderstood in fact by a judicial or penal routine that is merely repressive
and degrading for the individual.

2) In a larger sense, depenalization tries to avoid not only the
punishment as such (practically punishment by imprisonment), but even a
recourse to the entire penal apparatus, that is, properly speaking, to the
system of criminal justice; this means taking some precautions and to
progress gradually.

Instead of ordinary penal means, depenalization must first of all mean
the utilization of the ways and means of civil law, administrative law,
agencies of education, health or social assistance, and not involving any
deprivation of freedom.

To-day there is agreement to set aside «treatment for resocialization»
which is imposed and applied in the prison (as well as the «medical myth»
of the nineteen-fifties). But this rejection must not signify the abandonment
of the goal of resocialization. This position can:

— on the one hand lead to proposing or making available to the person
practical means of socialization (vocational training, organizing of spare
time activities, cultural environment) and to provide here too for the
assistance of certain agencies (public or private), acting on the
individual in question as well as on his environment;

- on the other hand, and in a large manner, by a progressive obliteration of
the distinction between civil, administrative and social welfare law, lead
to a revelation of the social nature of community by means of the
protection of its members, to give it as its final goal the task of
«socialization» in the fullest and most noble meaning of this term.
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Programa Minimo
de la Sociedad Internacional de Defensa Social
para una Politica Criminal Humanista - SIDS

La Sociedad internacional de defensa social, como organizacién que se
inscribe en un movimiento cuya finalidad es influir en la politica criminal,
propone a sus miembros la propagacion y el desarrollo de las ideas que a
continuacién se sefialan. Las mismas constituyen para la Sociedad el
Programa Minimo, aceptado por todos sus componentes.

I. - PRINCIPIOS FUNDAMENTALES DEL MOVIMIENTO

1. Se considera la lucha contra la criminalidad como una de las tareas
més importantes que incumben a la sociedad.

2. Para lograr su objetivo, la sociedad debe recurrir a métodos de
actuacidn tanto predelictuales como postdelictuales. Se considera el
Derecho penal como uno de los medios de los que puede servirse la
sociedad para disminuir la criminalidad.

3. Por su actividad en ambos frentes, la sociedad estd llamada a crear lo
que en puridad puede denominarse una “defensa social”.

El movimiento de defensa social, tratando de asegurar la proteccién de
la comunidad a través de la de sus propios miembros, considera prevalentes
los derechos de la persona en todos los aspectos de la organizacién social.

II. - PRINCIPIOS FUNDAMENTALES DEL DERECHO PENAL

1. Desde esta perspectiva, la verdadera finalidad del Derecho penal no
es otra que la proteccién de la comunidad y de sus miembros contra la
criminalidad.

2. En el camino hacia la consecucién de dicha meta debe asegurarse el
respeto a los valores humanos, conviniendo que, en buena lid, no puede
exigirse de los delincuentes una conducta irreprochable si no se observan
para con ellos métodos acordes con los principios fundamentales de nuestra
civilizacién. La politica criminal debe inspirarse en la tradicién humanista,
base de nuestra cultura juridica.
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3. El Derecho penal debe respetar asimismo los derechos humanos,
observando todas las garantias resultantes de la estricta legalidad.
Se consideran inviolables los principios de libertad y legalidad, fruto de la
evolucién de la sociedad moderna.

III. - TEORIAS DEL DERECHO PENAL

1. Un Derecho penal dirigido hacia la proteccién de la comunidad y de
sus miembros exige que la interpretacidén de sus normas, asi como su

ico.

Como todas las de su género, dicha tarea exige un detallado anélisis
cientifico de la realidad. Tanto en su formulacidén como en su aplicacién, el
Derecho penal debe apoyarse en la medida de lo posible sobre bases
cientificas.

2. No resulta conveniente fundamentar ia teoria del Derecho penal sobre
doctrinas de cardcter metafisico. Por ello, debe evitarse la influencia que
sobre el Derecho penal y su aplicacién puedan ejercer nociones tales como
el libre albedrio, la culpabilidad y la responsabilidad, en cuanto tales
conceptos son de orden metafisico.

Pero, por otro lado, no debe adoptarse una doctrina contraria a los
valores morales. L.a justicia penal debe acomodarse a la conciencia social,
exigiendo la responsabilidad moral respecto de cualquier acto humano.

3. El problema que plantea Ja diversidad de medidas aplicables a cada
delincuente debe considerarse una cuestién de indole practica; lo esencial es
elegir una medida acorde con la finalidad del Derecho penal, esto es, la
medida elegida debe resultar, en todo caso, favorecedora de la enmienda y
recuperacién del condenado.

Se mantiene el término “pena” para ciertas medidas, por ejemplo la
multa y la privacion de libertad por tiempo determinado, reconociendo que
dichas penas constituyen - al propio tiempo - medidas de defensa social.

IV. - PROGRAMA DE EVOLUCION DEL DERECHO PENAL

1. Debe buscarse la coordinacion de los diversos instrumentos con que
cuenta el Derecho penal para alcanzar, en la medida de lo posible, un
sistema unico de reaccién social frente al delito.

2. Dicho sistema debe contar con la suficiente flexibilidad para permitir
a los tribunales escoger en cada caso concreto la medida més adecuada a la
situacién enjuiciada.

3. El proceso penal y el tratamiento penitenciario, donde el delincuente
es el objeto, deben considerarse fases sucesivas de un procedimiento
continuo acomodado a los principios y al espiritu de la defensa social.
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ADDENDA
1. Observaciones generales

La Sociedad internacional de defensa social, constituida en 1949, adopt6
y difundié en 1954 un Programa minimo, aceptado por todos sus miembros,
en el que se enunciaban los principios fundamentales del movimiento y las
directrices de su actuar. Este manifesto, complementado con las
resoluciones adoptadas en sus dos primeros Congresos internacionales (San

Remo, 1947; Lieja, 1949), que se ocuparon de temas generales, contiene los
postulados basicos de la Sociedad, postulados a los que se hace referencia

en su texto originario.

Al finalizar el X Congreso, celebrado en 1981, en Tesalénica, en el que
se reafirmo la continuidad de su actuar y la vigencia de su doctrina, parecid,
sin embargo, conveniente, por haber transcurrido treinta afios desde su
aprobacién, adoptar un nuevo documento que, teniendo en cuenta la
evolucién de los acontecimientos y de las ideas, pudiera responder de
manera mds perfecta a las preocupaciones y a los planteamientos actuales
de la Sociedad. Tal es, precisamente, el objetivo de las proposiciones que
siguen.

Se debe, ante todo, tener presente que la Defensa Social moderna se
define en primer término como un movimiento de politica criminal al que
es inherente un impulso progresivo tendente a ser puesto en prictica. Esta
actividad pretende llevarla a cabo sobre la base de tres exigencias
fundamentales: 1) examen critico del sistema existente (que puede llegar, a
veces, hasta su repudio); 2) recurso sistemdtico a todas las ciencias
humanas para lograr un conocimiento multidisciplinario del fenémeno
criminal; 3) una finalidad protectora que, por un lado, signifique una
reaccion contra el sistema punitivo-retributivo de Ia represion cldsica, y, por
otro, pretenda asegurar el respeto y la garantia de los Derechos del hombre
y de la dignidad de la persona.

Estos tres postulados, inseparables del concepto moderno de defensa
social, deben, sin embargo, cumplirse en el marco del Estado de Derecho,
lo que implica necesariamente el mantenimiento del principio de legalidad,
el concepto de responsabilidad individual, Ia intervencidn de un juez
independiente y un procedimiento legal en el que se aseguren todas las
garantias procesales de los derechos de los ciudadanos. Sin que ello
signifique, empero, el mantenimiento incondicional del tradicional sistema
de justicia penal.

2. Nuevos Aspectos de Ia Politica Criminal

Para situar la politica criminal de defensa social en su perspectiva
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2) En un sentido mds amplio, la despenalizacion pretende evitar no sélo
la pena (en la practica la pena de prisién), sino incluso la utilizacién del
entero aparato penal, es decir, del sistema judicial penal propiamente dicho,
lo que exige ciertas precauciones y un avance gradual.

Esta despenalizacion debe entenderse ante todo como una utilizacién, en
lugar de las medidas penales tradicionales, de medidas civiles,
administrativas, educativas, sanitarias o de asistencia social excluidas las
consistentes en privacién de libertad.

Se puede ir mas lejos mediante la corriente denominada diversién o
desjurisdicionalizacidn, que pretende evitar el sistema judicial tradicional;
es posible ignalmente acudir a la intervencién de organismos sociales o
recurrir a la participacidn de los ciudadanos, sin que esto signifiqu
haga a través de las viejas formulas de jurado o escabinato.

En la actualidad existe acuerdo para rechazar el “tratamiento de
resocializacién” impuesto y aplicado en el marco carcelario (asf como el
“mito médico”, tal y como se entendfa en 1950). Supresién que no puede
llegar hasta el abandono de ciertas finalidades resocializadoras. Esta tesis:

— por un lado, puede levar a sugerir o a poner a disposicion del sujeto
medios pricticos de socializacidén (formacion profesional, organizacién
del tiempo libre, ambiente cultural) y a prever, incluso, la intervencién
de ciertos organismos (puiblicos o privados) para que actien sobre el
individuo y sobre su entorno;

— por otro lado, y de manera mas amplia, puede conducir mediante una
disolucion progresiva de la distincién entre lo civil, lo administrativo y
lo asistencial, a subrayar el cardcter social de la politica criminal, a
estrechar sus lazos con la politica general, y en la bisqueda de asegurar
la proteccion de la comunidad por la proteccién misma de sus
miembros, a otorgarla como fin Gitimo una tarea de “socializacién” en el
sentido mas pleno y noble del término.
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Les Congres internationaux de la SIDS

ISSD International Congresses

Les Congres internationaux de défense soclale se sont déroulés comme suit:
The International Congresses on Social Defence have taken place as follows:

fer Congres, San Remo 1947 «Pour la transformation des actuels
systémes pénaux et pénitentiaires en systemes d’éducation et de
traitement en rapport avec la personnalité individuelle des délinquants».
Ile Congres, Liege 1949 «La personnalité humaine du point de vue des
droits de la société dans ses rapports avec les droits de I’homme».

IITe Congres, Anvers 1954 «I’individualisation de la sentence et de
I"exécution (observation et resocialisation)».

IVe Congres, Milan 1956 «lLa prévention des infractions contre la vie
humaine et I'intégrité de la personne humaine».

Ve Congres, Stockholm 1958 «L’intervention administrative ou
judiciaire en maticre d’enfance et d’adolescence socialement
inadaptées».

Vle Congres, Belgrade 1961 «Dans quelle mesure se justifient des
différences dans le statut iégal et le traitement des mineurs, des jeunes
adultes et des délinquants?» .

Ve Congres, Lecce 1966 «Les interdictions professionnelles».

ViIIe Congres, Paris 1971 «Les techniques de 'individualisation
judiciaire».

[Xe Congres, Caracas 1976 «Marginalité sociale et justice».

Xe Congres, Thessalonique 1981 «La ville et la criminalité».

Xle Congres, Buenos Aires 1986 «L internationalisation des sociétés
contemporaines dans le domaine de la criminalité et les réponses du
mouvement de défense sociale».

XIle Congres, Paris 1991 «Défense sociale, protection de
I’environnement et droits fondamentaux».

XIle Congres, Lecce 1996 «Défense sociale, corruption, protection de
I’administration publique et indépendance de la Justice».
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