
























































































































































































































































































































































































































relevant surtout du vaste domaine du droit pénal économique, pour
prévoir et organiser des modes de réaction contre des agissements qui,
jusqu'a présent, étaient tolérés, ignorés ou traités avec faveur bien que
gravement préjudiciables a I'économie et a I'harmonie sociales. Mais ce
double mouvement de «criminalisation» devra s'effectuer selon les procé­
dés et dans I'esprit de la défense sociale moderne, en évitant le recours
indiscriminé a une «Iégislation de panique» et aune aggravation systéma­
tique de la répression.

3. La défense sociale et le mouvement de dépénalisation

Le Dl0livement de défense sociale cst ainsi eondüit a préconiser une
politique raisonnée de dépénalisation, dans les deux acceptions de ce
terme.

1) Au sens premier du mot, il convient de chercher a éviter (ou tout au
moins arestreindre systématiquement le domaine de) la peine (chfttiment)
comme telle et particulierement la peine privative de liberté, dont les
effets nocifs sont aujourd'hui reconnus et qui ne doit plus constituer que
l'ultima ratio de la réaction sociale.

Cette exclusion ou restriction de la peine (spécialement la peine de
prison) suppose la mise au point d'un systeme de sanctions différentes,
autonomes et non plus considérées comme de simples «substituts a
I'emprisonnement»: peines pécuniaires, sanctions restrictives de liberté,
mesures privatives de droits.

Il convient également de réagir contre les abus de la détention
provisoire, prodiguée sans discernement et qui constitue souvent un
procédé empirique (ou sauvage) d'application d'une sanction répressive
sans les garanties du jugement de condamnation et au mépris de la
présomption d'innocence.

Dans la mesure OU I'emprisonnement continuera a étre fút-ce provisoi­
rement appliqué, il importe de reprendre, de développer encare et de
s'assurer que sont effectivement appliquées les «Regles minima pour le
traitement des détenus» des Nations Unies et du Conseil de I'Europe et de
veiller a leur conformité avec les Déclarations (universelle et européenne)
des Droits de I'Homme. De toute fa<;on, la Réforme pénitentiaire,
comprenant l'hümanisation du régime carcéral, la reconnaissance des
droits du condamné et la définition de son statut légal sera systématique­
ment poursuivie. On doit s'attacher ainsi a la constitution d'un régime
légal de I'exécution des sanctions comportant un controle organisé de
cette exécution.

II est essentiel en particulier d'assurer au prévenu (et au condamné) les
garanties normales de la procédure (droits de la défense, publicité des
débats, débat contradictoire et égalité des armes) et de veiller a ce qu'il ne
s'agisse pas seulement de garanties purement formelles. Aussi
conviendra-t-il de surveiller la pratique journaliere des tribunaux et veiller
a ce que les mesures de protection ne soient pas méconnues en fait par une
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routine pénitentiaire purement répressive et dégradante pour l'individu.
2) Dans un sens plus large, la dépénalisation cherche a éviter, non

seulement la peine (pratiquement la peine de prison), mais méme le
recours a l'appareil pénal tout entier, c'est-a-dire au systeme de justice
pénale proprement dit; ce qui comporte certaines précautions et une
démarche progressive.

Cette dépénalisation doit s'entendre déja et d'abord de l'utilisation, a la
place des moyens pénaux ordinaires, des moyens du droit civil, du droit
administratif, des organes d'éducation, de santé ou d'assistance sociale.

Gu peut aller plus loins avec le courant dit de déviation ou de
déjüdiciarisation quí tend cette fois a échapper au systeme judiciaire
traditionne!; on peut également chercher afaire intervenir des organismes
sociaux et recourir a la participation des cítoyens, en dehors des formes
anciennes de jury ou d'assessorat.

Gn est d'accord aujourd'hui pour écarter le «traitement de resocialisa­
tion» imposé et appliqué en milieu carcéral (ainsi que le «myte médical»
du type 1950). Mais ce reJ.·et ne doit pas emporter nécessairement

- -
l'abandon de la notion (ou de la finalité) de resocialisation. eette position
peut:

d'une part conduire aproposer ou amettre ala disposition du sujet des
moyens pratiques de socialisation (formation professionnelle, organisa­
tion des loisirs, environnement cuiturel et aprévoir ici encare l'interven­
tion de certains organismes (publics ou privés) agissant tant sur l'indivi­
du considéré que sur son milieu;

- d'autre part, et d'une maniere plus large, par un effacement progressif
de la distinction du civil, de l'administratif et de l'assistance, conduire a
dégager le caractere social de la politique criminelle, aaffirmer ses liens
directs avec la politique générale et, en cherchant aassurer la protection
de la communauté par la protection méme de ses membres, a lui donner
pour but final une táche de «socialisation» au sens le plus complet et le
plus noble de ce terme.

208



Minimum Programme
of thelnternational Society of Social Defence

The lnternational Society of Social Defence, as the organ of a move­
ment whose aim is to influence penal policy, proposes to its members the
propagation and development of the ideas appearing below. It considers
that these ideas represent the minimum programme acceptable to each of
its members.

l. - FUNDAMENTALPRINCIPLESOFTHEMOVEMENT

l. The fight against criminality should be recognized as one of the most
important tasks incumbent upon society.

2. In this fight society should employ various means of action both
befare and after the commission of offences. Criminal Law should be
considered as one of the means available to society to reduce criminality.

3. The means of action employed to this end must be regarded as aimed
not only at the protection of society against criminals but also at
safeguarding members of society from falling into criminality. By its
activity in these two ficlds, the Socicty shou!d thus establish what may
tru!y be called a «social ddcnccn.

The social defence movement, seeking to protect the group by protec­
ting the members of it, intends that the rights of the individual sha!1 be
safeguarded in all aspects of the social organization.

n. - FUNDAMENTAL PRINCIPLES OF CRIMINAL LAW

l. In this perspective, it must be recognized that the true aim of criminal
law is none other than the protection of society and its members against
criminality.

2. In pursuing this aim, it is important to ensure, first of aH, the respect
for human values, in the conviction that one cannot, in good conscience,
demand irreproachable conduct from offenders if the measures adopted
towards them do not conform to the principies of our civilization. Penal
policy must be inspired by the humanist tradition, the base of our culture.

3. It is equally and foremost important that Criminal Law guarantees
human rights, observing for them al! the prescriptions resulting from a
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rigorous application of the rules of law.
The principIes of liberty and legality, which are the result of the historical
development of modern society, must be considered inviolable.

lII. - THEORY OF CRIMINAL LAW

1. Since the aim of Criminal Law is the protection of society and its
members against criminality, it follows that the interpretation of the rules
of Criminal Law, as well as their application, should be considered as an
essentially practical task.

This task demands, like all similar complex tasks, a carefu! scientific
studv of realitv. Both in its formulation and its annJicMion rrimin;¡j-' .1 .[' r .... - -------7 ------------

should be based as far as possibile on fundamental scientific principIes.
2. It is important not to base the theory of Criminal Law on metaphysi­

cal doctrines. Criminal Law, and its application, must not be subjected to
concepts such as free will, fault and responsibility, insofar as they
represent metaphysical notions.

Nevertheless, on the other hand, it is important not to adopt a doctrine
which denies social values. It is essential that criminal justice conforms to
the social conscience and that it makes a broad appeal to the feeling held
by each human being of moral responsibility.

3. The question of the respective measures to adopt towards the
criminal should be regarded as a practical one, the important point being
to choose one which is consistent with the corresponding aim of the
Criminal Law; the measure chosen should thus, in each case, help
promote the reformation or integration of the sentenced persono

If the name of punishment is retained for certain measures, such as fines
and certain custodial sentences for a fixed term, it must be recognized that
such punishments equally represent measures of social defence.

IV. - PROGRAMMEOFDEVELOPMENTOFCRIMINALLAW

1. It is timely to seek to co-ordinate the various steps taken by Criminal
Law so as to achieve, as far as possible, a single system of social reaction
against crime.

2. It is important that this system be sufficiently differentiated to allow
the court in each particular case to choose the measure appropriate to the
specific situation of the offender.

3. Judicial proceedings and prison treatment of the offender should be
considered as a continuous process, each successive stage of which should
be undertaken in compliance with the fundamental principies and spirit of
social defence.
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ADDENDUM

adopted December 15th, 1984, at Milano according to a text proposed by
Marc ANCEL, Member of the 1nstitute of France, Honorary President at
the Court of cassation, Président d'honneur of the International Society of
Social Defence, Président d'honneur of the Centre franc;ais de droit
comparé.

1. General Comments

Thc Intcrnational Society of Social Defcncc, crcatcd in 1949, had
adopted and disseminated in 1954 a Minimum Programme «accepted by
aH of its members», which formulated the basic principIes of the organiza­
tion and the ideas guiding its activity. This proclamation, supplemented by
the resolutions of the first two international congresses (San Remo, 1947,
Liege, 1949), which are of a nature to be generally understood, reveals the
fundamental views of the Society to which it refers as originally formula­
ted.

Nevertheless, it has seemed useful, after thirty years and following its
tenth Congress (Salonica 1981), where the continuity of the Society's
activities and the perennial character of its tenets were again affirmed, to
frame a new document which, considering the development of data and
ideas, could be more ful!y responsive to the preoccupations and present
views of the Society. That is the purpose of the following proposals.

First of all, one must remember that the modern Social Defence is
primarily defined as a movement of criminal policy which, as such, entails
a progressive approach aiming at effective action. lt wishes to continue
this action based on three fundamental requiremcnts which are: 1) a
critical study of the present system that might at times go so far as to
question its value; 2) a systematic recourse to al! the human sciences in
view of a multi-disciplinary approach to criminality; 3) a goal of protection
which on the one hand means a reaction against the purely punitive­
retributive system of traditional repression and on the other hand tends to
ensure the respect and the guarantee of the Rights of Man and the dignity
of the human persono

These three requirements which are inseparable from the modern
notion of Social Defence should nevertheless be reached by the preserva­
tion of the rule of law which necessarily ineludes the rule of legality, the
idea of personal responsibility, the presence of an independent judge and
of a legal procedure which guarantees the rights of the citizens in a fair and
equitable trial, without, however, having these three principies lead to the
unconditional preservation of the traditional system of penal justice.
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2. Sorne New Aspects of Criminal Policy

In order to place the criminal policy of Social Defence in its modern
perspective, it is necessary to rid oneself of a purely legal conception of
the problem and to affirm, as one increasingly recognizes it, that the penal
system is neither the only nor the best means of reacting to criminality; in
doing so one must even go beyond the penal technician and his traditional
categories: the crime, the criminal, the punishment. Thus one can even go
beyond an exclusively criminological approach focused on the act and the
aetor, and a!so envisage confliet situations which disclose deviance and
eriminality and take into consideration the complex play of actions and
reactions which, at given moments, in certain groups and with respect to
certain persons, lead to conflict situations.

In this sociological and criminological complex it is also proper to pay
more attention to the victim beyond his traditionally passive role which
left him outside the criminal process and granted him at most a civil suit
for damages, and equally beyond «victimology» which too often tends to
study the victim in the manner and from the view-points governing the
study of the delinquent. It is therefore proper to pay serious attention to
the social fact of victimization in order 10 construet a criminal policy which
aims at the protection of the victim.

In detaching oneself fram the camman «protagonists» of the traditional
criminal process, this policy of social reaction should concern itself with
the deviants, the marginal people, the maladjusted and socially handicap­
ped and also, to a large extent, beside «dangerous» individuals, with
individuals «in danger», which should be helped or, here too, normally be
given protection in accard whith a sound conception of social solidarity.

Criminal policy, in the strict or most common meaningof the term, will
assure that the task of developing a diversified strategy of battle against
delinquency established distinctian between the phenomena that directly
threaten the foundation and even the survival of the social community and
the petty or common or average «delinquency» which should be the
subject of non-penal (but bery diversified) proceedings of social reaction.
In any case a vast programme of decriminalization would be undertaken.

However, this policy of decriminalization will be subject to sorne
limitations. On the one hand, with respect to certain new types of
criminality, certain kinds of organized crimes or of certain crimes of
violence, a certain number of existing criminalizations will be preserved,
at least for the present. On the other hand, it wiU be appropriate to
consider special types of anti-social behaviour, pertaining aboye all to the
vast area of economic criminal law, or of abuses of power, in arder to
anticipate and to arganize means of reaction against activities which until
now have been tolerated, ignored or favourably treated even though
greatly detrimental to social harmony. But this double action of «crimina­
lization» should be brought about with the practices and in the spirit of
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modern Social Defence, avoiding an indiscriminate recourse to «pamc
legislation» and to a systematic aggravation of repression.

3. Social Defence ano the Movement of Depenalization

The Social Defence Movement is thus impelled to advocate a rational
policy of depenalization, in the two meanings of this word.

1) In accord with the primary meaning of the word, one must try to
avoid (or at least systematicaliy reduce the extent oÍ) punishment as such
and especial1y the punishment of imprisonment, the harmful effects of
which are recognized to-day and which should remain only as the ultima
ratio of social reaction. Here one may recal! that the International Society
of Social Defence has always been opposed to the death penalty.

Such elimination or reduction in the use of punishment (especially
punishment by imprisonment) presupposes the establishment of a system
of different sanctions which are autonomous and no longer regarded as
simple «substitutes for imprisonment» - financial punishments, sanctions
that limit freedom, measures depriving one of rights, yet avoiding the
abuses to which they might give rise.

One must also oppose the abuse of detention before trial, which is too
widely permitted by law or unnecessarily applied and which often means a
devious manner of using a repressivesanction lacking the safeguard of a
conviction and in contempt of the presumption of innocence.

lnsofar as imprisonment will continue to exist, even though temporarily
applied, it is important to reconsider, continue to improve and make sure
that an effective application is made of the «Minimum Rules for the
Treatment of Offenders» of the United Nations and of the Council of
Europe and to make certain that they conform to the (universal and
European) Declarations of the Rights of l\!fan. In any case the reform oí
punishment, including the humanisation of the prison system, the recogni­
tion of the rights of the convict and the definition of his legal status will be
systematically pursued. Thus one should work for the creation of a legal
system of the administration of sanctions including a structure of judicial
control of such administration.

It is particularly important that the accused (and the convict) benefit
from the normal procedural guarantees (the rights oí the defence,
publicity of proceedings, equal rights for hearing the arguments, equaiity
of means and enquiry about the personality) and to make sure that it is not
simply a matter of purely formal guarantees. One should also watch the
daily work of the courts and make sure that the protective measures are
not misunderstood in fact by a judicial or penal routine that is merely
repressive and degrading for the individual.

2) In a larger sense, depenalization tries to avoid not only the punish­
ment as such (practically punishment by imprisonment), but even a
recourse to the entire penal apparatus, that is, properly speaking, to the
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system of criminal justice; this means taking sorne precautions and to
progress gradually.

Instead of ordinary penal means, depenalization must first of all mean
the utilization of the ways and means of civil law, administrative law,
agencies of education, health or social assistance, and not involving any
deprivation of freedom.

To-day there is agreement to set aside «treatment for resocialization»
which is imposed and applied in the prison (as well as the «medical myth»
of the nineteen-fifties). But this rejection must not signify the abandon­
ment of the goal of resocialization. This position can:

on the one hand lead to proposing or making available to the person
practica! means of socia!ization (vocational training, organizing of spare
time activities, cultural environment) and to provide here too for the
assistance of certain agencies (public or private) , acting on the indivi­
dual in question as well as on his environment;
on the other hand, and in a large manner, by a progressive obliteration
of the distinction between civil, administrative and social welfare law,
lead to a revelation of the social nature of community by means of the
protection of its members. to give it as its final goal the task of
«socialization» in the fullest and most noble meaning of this termo
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Les congres internationaux de défense sodale
lhe International Congresses on Sodal Defence

Les congres internationaux de défense sociale se sont déroulés comme
suit:

The Intemational Congresses on Social Defence have taken place as follows:

ler Congres San Remo 1947 «Pour la transformation des actuels sys­
temes pénaux et pénitentiaires en systemes d'éducation et de traitement en
rapport avec la personnalité individuelle des délinquants».

Ile Congres Lü~ge 1949 «La personnalité humaine du point de vue des
droits de la société dans ses rapports avec les droits de I'homme».

lne Congres Anvers 1954 «L'individualisation de la sentence et de
l'exécution (observation et resocialisation)>>.

IVe Congres Milan 1956 « La prévention des infractions contre la vie
humaine et l'intégrité de la personne humaine».

Ve Congres Stockholm 1958 «L'intervention administrative ou judici­
aire en matiere d'enfance et d'adolescence socialement inadaptées».

Vle Congres Belgrade 1961 «Dans quelle mesure se justifient des
différences dans le statut légal et le traitement des mineurs, des jeunes
adultes et des adultes délinquants?».

vne Congres Lecce 1966 «Les interdictions professionnelles».
vme Congres Paris 1971 « Les techniques de l'individualisation judiciaire».
IXe Congres Caracas 1976 «Marginalité sociale et justice».
Xe Congres Thessalonique 1981 «La ville et la criminalité».
Xle Congres Buenos Aires 1986 «L'internationalisation des sociétés

contemporaines dans le domaine de la criminalité et les réponses du
mouvement de défense sociale».

xne Congres: 1991
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